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Court of Appeals of the District of Columbia. 

No. 3273. 1 

Anna Heitmuller, Appellant, ! 

vs. 

Sylvanus Stokes. 


a Supreme Court of the District of Columbia. 

At Law. No. 62067. 

Sylvanus Stokes, Plaintiff, 

vs. ! . , 

Anna Heitmuller, Defendant. 

United States of America, 

District of Columbia, ss: 

I 

Be it remembered, That in the Supreme Court of the district of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed an<jl proceed¬ 
ings had, in the above-entitled cause, to wit:— 

I 

1 Complaint . j 

Filed January 8, 1919. i 

j 

In the Supreme Court of the District of Columbia. 

62027. j 

I 

I 

In the Municipal. Court of the District of Columbia. 

L. & T., No. 166,957. ! 

I 

Sylvanus Stokes, Plaintiff, j 

vs. | . 

Anna Heitmuller, Defendant. 

Your complainant, Sylvanus Stokes, being first duly sworn accord¬ 
ing to law, states that he is entitled to the possession of the premises 

1—3273a 
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known as Number 1505, 22nd Street, Northwest, located in the City 
of Washington, District aforesaid, and that the same is unlawfully 
detained from him without right by the defendant to whom The 
Washington Loan and Trust Company had heretofore rented the 
said premises by the month, and whose tenancy and estate has been 
determined by the service of a due notice to quit. Said premises 
were, to wit, on the 2nd day of October, 191S, purchased by the 
plaintiff for liis own occupancy, and the plaintiff is a bona fide 
purchaser of said premises which are reasonably required by him for 
the occupation of himself and his family. The agreement by which 
said premises were rented to said defendant was duly assigned in 
writing to the plaintiff. 

Complainant therefore prays that a summons may be issued, com¬ 
manding the defendant to appear and show cause why judgment 
should not be given against her for the restitution of the possession 
of said premises, and costs of this suit. 

SYLVANUS STOKES. 


Subscribed and sworn to before me this 2nd day of December, 
A. D. 1918. 

WM. C. WORTHINGTON, [seal.] 
[seal.] Notary Public, D. C. 


2 Summons. 

3jc s{c % If. sf: 

The President of the United States to the defendant, Anna Heit- 
muller, Greeting: 

You are hereby summoned to appear in this Court on the 13 day 
of December, A. D. 1918, at 10 o'clock, A. M. to answer the plain¬ 
tiff’s complaint and show cause why judgment should not be given 
against you for the restitution of the possession of the premises de¬ 
scribed in the complaint under oath herein filed by said plaintiff, 
and costs of this suit, and in case of your failure so to appear and 
answer, the suit will be proceeded with as in case of default. 


Witness the Honorable Judges of said Court this 2 day of Decem¬ 
ber, A. D. 1918. 

BLANCHE NEFF, [seal.] 

CJprb 

I By R. H. ROLLINS, 

Assistant Cleric . • 

1.00 Pd. Clerk. 

Marshal's Return . 


Dec. 2nd, 1918. Summoned as within directed. 

MAURICE SPLAIN, 

U. S. Marshal, 
JAS. H. McGILTON, 

Dep. 
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Memo. 


.Jan’y 4th, 1919.—Judgment for defendant— (aftlr trial) — 
(Public Resolution #31 May 31, 1918.) 

G. C. AUK AM, 

Judge. 
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Certificate of Municipal Court on Appeal. 


Date 


Proceedings. 


CC 


U 


u 


cc 


Plaintiff’s attorney—W. E. Lester. . 

1918. Defendant’s attorney—C. Brown. 

Dec. 2nd. Sworn complaint filed. 

Summons and copy issued returnable Dec. 13—10 A. M. 
Summons returned, “summoned as within directed.” 
13th. Continued by defendant to Dec. 21—10 A. M. 

21st. Judgment after trial for defendant for costs. 

1919. 

Appeal, notice of, filed. Set for Jan. 8—10 |A. M. 
Appeal, undertaking on, with S. Stokes, Jr.j surety, ap¬ 
proved and filed. 

Appeal, record on and papers filed with Clerkjof Supreme 
Court D. C. and notice sent to plaintiff’s attorney. 


Jan. 4th. 
“ 6th. 


CC 


7th. 




This is to certify that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 


Witness the Honorable Judges of said Court this 7th day of Jan¬ 
uary, A. D. 1919. 

BLANCHE NEFF, 

Clerk. 

Costs paid by Plaintiff, $3.85. 

Costs paid by Defendant, $ .25. i . 


(Endorsed.) 


The Clerk will please docket this appeal, enter my our appearance. 

WHARTON E. LESTER, 

Att’y for Appellant. 








•V-w 
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4 Affidavit of Plaintiff . 

Filed January 8, 1919. 

******* 
District of Columbia, ss: 

Being first duly sworn according to law I do make oath and say: 
1 am the plaintiff above named and am advised and therefore aver, 
that I have a just right to recover possession from Anna Heitmuller, 
the defendant aforesaid, of premises known as number 1505 22nd 
Street, Northwest in the City of Washington, District of Columbia, 
and described in the complaint filed herein, because of the follow¬ 
ing facts: 

I am a bona fide purchaser of said premises which I bought for 
the occupancy of myself and family. I purchased said property on 
the 2nd day of October, 1918, by deed bearing that date and duly 
recorded amongst the land records of the District of Columbia on 
the 3rd day of October, 1918, in Liber 4089 at folio 448, intending 
to reside therein with mv family. 

The said defendant occupied said premises at the time of the 
purchase by nie as aforesaid, under an agreement duly executed by 
the parties thereto and being in the following words and figures, 

“This agreement, made this 4th day of Sept., 1912, between The 
Washington Loan and Trust Company, a corporation existing under 
and by virtue of the laws of the United States, of the first part, and 
Mrs. Anna Heitmuller party of the second part, of the City of 
Washington, District of Columbia, Witnesseth that the said party 
of the first part has let and hereby does let, to the said party of the 
second part the premises known as 1505 22nd S’t. N. W. in said City 
(the same being a dwelling) by the month commencing on the first 
day of Sept., A. D. 1912, at and for the monthly rent of thirty-two 
50/100 dollars, payable at the office of The Washington Loan and 
Trust Company, in advance; that is to say, on said first day of each 
month during said tenancy as rent in advance for the next ensuing 
month. 

And the said party of the second part has agreed to take, and does 
hereby take and hold the said premises as tenant by the 

5 month, at the said rent, payable as aforesaid, and agrees that 
she will pay the gas bills as they become due, and that she will 

not sublet or assign the said premises or carry on any business 
therein, except that of dwelling, without the written consent of the 
said Lessor, its Successors or Assigns, or use the same for any dis¬ 
orderly or unlawful purpose. 

Provided, That if the said Lessee shall fail to pay the said rent 
in advance as aforesaid, although there should have been no legal 
or formal demand for the same, or shall neglect to pay the ga$ bills 
at the time or on the day when the same shall fall due and be pay¬ 
able as hereinbefore mentioned, or shall sublet or assign the said 
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premises, or carry on any business therein, except tllat of dwelling 
aforesaid, without the written consent as aforesaid, or shall use the 
same for any disorderly or unlawful purpose, or break either of the 
aforesaid covenants; then, and in either of said events, this agree¬ 
ment, and all things herein contained, shall cease f^nd determine, 
and shall operate as a notice to quit, the thirty days’! notice to quit 
being hereby expressly waived. And the said Lessor] its Successors 
and Assigns, shall and may proceed to recover possession of said 
premises under and by virtue of a seven days’ summons as provided 
by law; but if no default occurs on the part of said liessee then she 
shall be entitled to not less than thirtv davs’ notice! to vacate the 
house and premises, which notice shall be given in waiting, at least 
thirty days before said tenancy is intended to be terminated, and 
the said Lessor, its Successors and Assigns, shall be Entitled to the 
same notice from the Lessee should she desire to vacate the afore¬ 
said house and premises. 

And it is further provided, That if under the provisions of this 
agreement a seven days' summons shall be served apd a compro¬ 
mise or settlement shall be made thereupon it shall hot constitute 
a waiver of any covenant herein contained. And tlie said Lessee 
hereby agrees to deliver the house in the same order inj which it was 
received, usual wear and tear, fire and storm exceptpd; and it is 
hereby agreed that no waiver of one breach of any covenant herein 
contained shall be construed to waive or in any manper affect .the 
covenants of this agreement. 

The party of the second part further agrees to repair all damage 
to the plumbing, such as the stoppage of drain pipes,! the bursting 
of pipes by freezing and all other damage to the plujnbing at her 
own cost and expense. 

And it is further agreed that the said party of the!first part, its 
Successors and Assigns, shall not in any manner be liable for any 
diminution of the term hereby created, or for any interference with 
said Lessee's possession of said property. i 

In testimony whereof the said party hereto of the first part has 
caused these presents to be executed by its Vice President and said 
party hereto of the second part has hereunto set her hpnd and seal 
on the day and year first hereinbefore written.! 

6 THE WASHINGTON L0AN AND 

TRUST COMPANY, | 

By ANDREW PARKER, j 

Vice President. 

MRS. A. HEITMULLER.j [seal.]” 

I 

Witness: 

R. D. HUNT. | 

Thereafter the said agreement was duly assigned by the lessor 
therein named by writing thereon duly executed and in t]he following 
words: 
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“Washington, D. C. For value received we hereby transfer and 
assign unto New York Real Estate Brokers, all of our right, title, and 
interest in and to the within lease. 

THE WASHINGTON LOAN and 
TRUST CO. 

THOMAS BRADLEY, 

Real Estate Officer. 

The said grantee in said assignment, the New York Real Estate 
Brokers collected rent for said premises from said defendant, under 
said agreement for several months and was the landlord, under 
premises under said agreement at the time of the purchase afore¬ 
said by affiant, and thereafter, duly assigned said agreement to affiant 
by writing duly executed by it in the following words and figures. 

“Washington, D. C., October 4th, 1918. 

For value received we hereby transfer and assign all our right, 
title and interest in the within agreement to Sylvanus Stokes. 

NEW YORK REAL ESTATE BROKERS, 
By N. E. RYON.” 

I further say that my object in purchasing said property was to 
obtain a home. Until a few weeks prior to said purchase I occupied 
as a tenant a house in said City which was desired and taken by the 
United States Government for “war workers,” and upon such act 
being done I at once looked for a house to purchase for I was wholly 
unable to rent premises in which to live. After removing 
7 from said house so taken by the United States Government 
I went to a hotel in said City where I lived for a number of 
weeks; my wife going out of the City to live temporarily with our 
married daughter. I am now residing in an apartment with my 
wife which is leased to a tenant who is temporarily absent from the 
City and who has let me have it at nearly three times the rental she 
pays therefor with the agreement on my part that I shall vacate the 
same upon her return to theCity from which she has gone temporarily. 
The return of said tenant is imminent and may be anv dav and is ex- 
pected within the near future and is a matter over which I have no 
control. I have no other premises and know of none I can obtain in 
which to reside for although I own other real estate in this City it is 
all under lease and I cannot obtain possession of any part thereof 
during the existence of the present war. 

I further say that the defendant is not a war worker, is not in the 
employ or in the military service of the United States Government 
and that at the trial in the Court below she did not testify and offered 
evidence only on the question whether or not I could obtain other 
living quarters. 

After taking title to said premises, I did, on the 30th day of 
October 1918, endeavor to serve a notice to quit said premises on the 
defendant, but being unable to serve same personally, served the 
same by causing such notice to be tacked to the front door of said 
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premises, and thereafter on the 31st day of October served such notice 
on the defendant who at the trial in the Municipal Cojirt acknowl¬ 
edged to have received it. Said notice so served on October 31st, was 
in the following words and figures. 
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“October! 31, 1918. 


Mrs A. Heitmuller, 1505 22nd Street, Northwest, 

Dear Madam : 

You are hereby notified that I have bona fide purchased premises 
known as 1505 22nd. Street, Northwest, in the City of jWashington, 
District of Columbia which you occupy under an agreement with the 
Washington Loan and Trust Company, dated Septembe^ 4, 1912, for 
occupation for myself and family, and that said premises are neces¬ 
sarily required by me for my own occupancy and that of my family. 
The said agreement has been duly assigned in writing to me and as 
I am desirous to have possession of said premises for the occupancy 
of myself and family, I hereby give you notice to remdve from and 
quit said premises at the expiration of your month's tenancy which 
expires next after thirty (30) days after the service of this notice, 
and with the month of November 1918. 

SYLVANUS STOKES.” 

Said notice was identical with the notice attached tcj the door of 
said premises on October 30 except the date thereof which was October 
30, 1918. 

Affiant further says that defendant contended that the Act of Con¬ 
gress approved May 31, 1918, commonly called ‘‘The Salisbury Res¬ 
olution' 7 protects her in the occupancy of said premises, but affiant 
is advised and therefore avers that said act has no application to the 
existing conditions above set forth, but specifically exenipts from the 
operation thereof a bona fide purchaser of real estate for his own occu¬ 
pancy, and that he is a bona fide purchaser of said 'premises for 
his own occupancy. He is further advised and therefore avers that 
said Act of Congress is unconstitutional and void. 

I further say that said property was sold to me on the date and as 
aforesaid, bona fide, and for my own occupancy, that j I am in im¬ 
mediate need of said premises for my own occupancy, t|hat my pres¬ 
ent abode is wholly insufficient for my family and my occupation 
thereof is liable to terminate on any day by the person under 
9 whom I occupy the same, who I am informed and therefore 
aver is in the employ of the United States Government. I 
further say that the said premises sought to be recovered consist of a 
lot improved by a dwelling house. j 

SYLVANUS! STOKES. 


Subscribed and sworn to before me this 8th day of January 1919. 

SCOTT F. KITTR^DGE, 

[seal.] Notary Pwblic, D . C. 
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Demand for Trial by Jury Made by Defendant. 

Filed January 18, 1919. 

****** * 

And now comes the defendant, Anna Heitmuller and demands a 
trial by jury of the questions of fact involved in the above entitled 
action, upon the grounds, among others as follows: 

First. Section 80, of the Code of Law for the District of Columbia, 
provides that in such actions on appeal to the Supreme Court of the 
District of Columbia, “either party may demand a trial by jury"; 
and this defendant now makes demand in accordance with the right ^ 
granted her bv said, section 80. 

Second. Section 1232 of said Code, provides that “such appeal - ’ 
(in landlord and tenant proceedings) “shall be tried in the Supreme 
Court” (of the District of Columbia) “in the same manner in which 
appeals from justices of the peyc” (now Municipal Court) “are taken 
and tried in other cases.” And in all other cases of such appeals, 
this defendant is advised, and avers, they are not tried on affidavits 
such as is provided for in landlord and tenant proceedings on appeal 
by law rule 19 of this Court; and which law rule 19, is thcre- 
10 fore, contrary to, and against the law, and the statute in 
such case made and provided. (Section 1232, Code D. C.) 

Third. The Supreme Court of the District of Columbia, it is re¬ 
spectfully submitted and claimed by this defendant, was and is with¬ 
out authority of law, to pass or enact the provisions and requirements 
contained in said law rule 19, in this, that Section 32 of said Code 
provides that where it—the said Code— has provided for the manner 
in which such a suit shall be tried on appeal, then in such case, the 
manner so provided for trial by said Code, shall exclusively govern, 
and such trial shall not be governed by any rule of said Court. 

Said section 32 of said Code provides as follows: 

“Practice.” —The practice and forms of proceeding before justices 
and in trials of appeals from justices, so far as not herein directed, 
chall be governed by the rules of said Supreme Court”; and section 

of said Code having directed, as hereinbefore set forth, that “either 
party may demand a trial by jury,” said law rule 19 can apply and 
govern, if it apply or govern at all. only to those cases on appeal in 
which “a trial by jury-” is not demanded by “either party.” 

Fourth. Because the defendant is entitled to a trial by jury under 
the seventh amendment to the Constitution of the United States, 
and which trial by jury she now demands; and because also the said 
proceeding for trial on affidavits as provided and required by said 
law rule 19, is contrary to the fifth amendment to the Constitu'ion 
of the United States, in that it would or might deprive the defend¬ 
ant of her property without due process of law, as well as contrary 


ANNA HEITMTJLLER VS. SYLVANUS STOKES. 


9 


to other provision of the said Constitution which will be presented in 
open Court upon any hearing of this suit. 

Fifth. Because the proceedings attempted by the plaintiff 

11 is not one involving matters ex contractu betweeii the plain¬ 
tiff and this defendant, but are in their nature ex delicto, and 

said law rule 19 was not intended to apply and does not apply to 
matters ex delicto. 

ANNA HEITMULLjER, 

Defendant, in Proper Person. 

, 

District of Columbia, To wit: 

I 

I verily believe the statements made in the foregoing p&per signed 
by me are true. 

ANNA HEIT^ULLER. 

Subscribed and sworn to before me this 18th day of Jahuarv 1919. 
[seal.] CHAS. H. BAUMAN," 

Notary Public, D. C. 

Affidavit of Defendant Under Rule 19. | 

Filed Januarv 20, 1919. 

* * * * * * | * 

District of Columbia, To wit: 

Anna Heitmuller, being first duly sworn, according to law, de¬ 
poses and says: That she is the defendant in the above entitled cause, 
and that she does not by making and filing this her affidavit pro¬ 
vided for in Law Rule 19 of this Court, in any way waive her right 
of trial by jury demanded by her in a paper-writing signed by her 
and filed in the clerk’s office of this Court on, to wit: January 18, 
1919, to the credit of this case, which demand in writinjg she prays 
may be heard and determined by this Court in connection with the 
matters and things contained in this, her present affidavit; and that 
if her demand for a jury trial,—if the Court considers it has juris¬ 
diction of this proceeding,—is refused by this Court, she may 

12 be granted her exception to the Court's adverse ruljing and her 
appeal therefrom. With this reservation and exception, this 

defendant now says that she denies the right of the plaintiff to the 
possession of the property in question, to wit: premises No. 1505 
22nd street, Northwest, in the City of Washington, District of 
Columbia; and the grounds of her defense are as follow^: 

First. This defendant is advised by Counsel learned in [he law, and 
upon such advice, avers, that in order for the plaintiff to maintain 
the present proceedings against this defendant, the relation of land¬ 
lord and tenant must exist, or must have existed, between the plain¬ 
tiff and this defendant. And this defendant avers th<p fact to be 
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that she has never been the tenant of the said plaintiff Sylvanus 
Stokes, and is not now his tenant, and she further avers that she has 
never had any contractual relation of any nature whatever with the 
said plaintiff. This defendant further avers that while the plaintiff 
fails to disclose in his affidavit the name of the grantor through 
whom he claims title to said premises as the alleged purchaser 
thereof, yet this defendant is informed and believes, and upon such 
information and belief affirmatively avers, and expects to prove at 
the trial of this case, if it ever comes to trial, that the name of the 
plaintiffs alleged grantor is one John H. Davidson, and this defend¬ 
ant further avers the fact to be that she has never had any. con¬ 
tractual relations of any nature with said John H. Davidson, di- 
rectly or indirectly; and that she was never his tenant, and she has 
no information that the said Davidson ever had any title or interest 
in said premises, and she does not admit that he has or ever did| 
have. And the plaintiff not having alleged in his affidavit filed in 
this case, that the defendant is the tenant of the plaintiff, or 

13 that the said plaintiff is the landlord of the defendant, this 
defendant is advised by Counsel learned in the law, and 

therefore avers that the plaintiff is not entitled to any relief in this 
court in this landlord and tenant proceeding, and that the defendant 
is entitled to have this proceeding dismissed at the cost of the plain¬ 
tiff; and this defendant so prays the Court; or if there be any doubt 
in the mind of the Court as to the undisputed facts in this regard, 
then the defendant respectfully requests, prays and demands a trial 
by jury upon this issue in accordance with the statute made and 
provided, (section 80 Code D. C.) and also as she is entitled by the 
fifth and seventh amendments to the Constitution of the United 
States. 

Second. The second ground of defense of the defendant is; and 
this defendant avers (first): That the plaintiff is not a bona fide 
purchaser for his own occupancy, and (second): She avers that the 
said premises are not necessarily required by him for occupation 
either by himself, or his wife, children or dependents while he is in 
the employ of or officially connected with any branch of the Gov¬ 
ernment. Some of the facts sustaining or tending to prove both the 
first and second allegations made next herein above by this defend¬ 
ant, and which facts, and others of a similar character, this defend¬ 
ant expects to produce and prove at the trial of this suit, if it comes 
to a trial before a jury (which jury trial she respectively prays and 
respectfully demands upon the grounds hereinbefore set forth), and 
which facts she learned either from the plaintiff himself or on in¬ 
formation from reliable persons. The plaintiff is a person of large 
property interests, being the owner in the northwest section of the 
City of Washington. District of Columbia, of two large 

14 Apartment Houses, containing in the aggregate about fifty 
separate apartments. He formerly owned another large 

Apartment House which within the year last passed he sold to the 
United States Government for a large sum of money, to wit: many 
thousands of dollars, the exact amount this defendant has not been 
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able to ascertain, but which the plaintiff would be compelled to 
testify to on cross-examination at the trial of this suit. Inj addition 
to the said two Apartment Houses which the plaintiff now I owns, he 
is building another large Apartment house in the Northwest section 
of the City of Washington, District of Columbia, on Massachusetts 
Avenue. The plaintiff is now occupying one of the apartments in 
the Apartment Houses w r hich he owns. I 

The premises which the defendant occupies as tenant (ijiot of the 
plaintiff) are not fitted for occupancy by a person of the 'plaintiff's 
financial means and social station. Its location is next t<j) the rear 
door of a meat and vegetable market where boxes and barrels often 
containing fragments of decayed vegetable- and fruits are Constantly 
thrown, piled and almost constantly remain in large Quantities. 
This fact was, at the time of his alleged purchase, and is nbw T known 
fo the plaintiff. That when plaintiff came to the said premises oc¬ 
cupied by this defendant he came with a man who judging from his 
appearance and conversation, was a carpenter or builder,! and after 
the two examined the first floor of the premises which consists of a 
parlor, a dining room and a kitchen, the defendant talked with the 
person who came with him about the practicability or possibility of 
installing a shower bath in a part of the kitchen, to be partitioned 
off from the remaining portion of the kitchen,—a change or alter¬ 
ation which would not be necessary or even proper unless that first 
parlor floor w^as to be converted into an apartmefnt or flat. 
15 He also inquired as to the possibility of converting one of the 
closets on the third floor, into a bath room, there being now 
a bath-room on the second floor, which while the premises are used 
as a dwelling house for a single family answer all the usflal require¬ 
ments and conveniences of a single family. These facts, 1 and other 
cumulative facts of a similar nature, the defendant is prepared to,— 
and expects to submit at the trial of this suit, as tending! to prove— 
according to the construction that the Court shall give I to the law 
(Saulsbury Joint Resolution)—first, that the plaintiff did not pur¬ 
chase said premises bona fide for his own occupation; and second, 
that the said premises are not necessarily required for occupation, 
either by himself or his wife, children or dependents whple engaged 
(or while not engaged) in the employ of or officially connected with 
any branch of the government. 

Third. The third ground of defense is that the plaintjff is not in 
the employ or officially connected with any branch of jthe govern¬ 
ment. This fact is admitted by the plaintiff; but thi^ defendant 
claims that the law requires that a bona fide purchaser shill be so em¬ 
ployed. j 

Fourth. The fourth ground of defense is that the tenancy of the 
defendant has not been terminated, the law requiring thbt the notice 
to quit shall come from her landlord. j 

Fifth. The fifth ground of defense of this defendant is, That if 
the plaintiff claims that he has given the notice as landlord as re¬ 
quired by the law, then he having entered into the relation of land- 
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lord with this defendant, he is required to further show that he is 
in the employ of the government, and that the premises are neces¬ 
sarily required for occupation by himself, and so forth, as 
1(3 provided in the Said Saulsbury Joint Resolution, which it is 
not contended by him that he is in such employ. 


Sixth. The sixth ground of defense of this defendant is, That the 
pretended assignment to the said plaintiff by the alleged New York 
Real Estate Brokers, of date October 4, 1918, of the alleged agree¬ 
ment set forth at length in plaintiff's affidavit of date Sept. 4, 1912, 
is illegal and void, in that if said New York Real Estate Brokers is a 
Corporation, then such alleged assignment is not executed in such a i 
manner as to transfer, any interest in said alleged agreement or an; 
right of action thereon or thereunder, and it prima facie appear 
from the form of said alleged assignment that said New York Red 
Estate Brokers is a Corporation. Tt further appears from said agree¬ 
ment dated Sept. 4, 1912, that it, and any cause of action based 
thereon is barred by the statute of limitations of three vears, and this 
defendant avers that the alleged cause of action of the plaintiff based 
upon said alleged agreement did not accrue within three years next 
before the institution of this proceeding. This defendant further 
alleges that said agreement under the law was only valid for one 
year from its date, and that this defendant has held said premises since 
one year from the date of said agreement, namely, from Sept. 4, 
1918, by verbal hiring, and that the pretended assignments both by 
the Washington Loan and Trust Co., and by the alleged New York 
Real Estate Brokers, transferred, for this reason, no interest to the 
plaintiff in her tenancy of said premises, and did not transfer to the 
plaintiff any right of action thereon or thereunder against this 
defendant. 


Seventh. As a further, and seventh ground of defense of this 
defendant against the claim of the plaintiff as set up in his 
17 (plaintiff’s) affidavit, this defendant says that she denies the 
truth of the allegation contained in plaintiff's affidavit that 
she (this defendant) “offered evidence only on the question whether 
or not I (the plaintiff) could obtain other living quarters'’; and on 
the contrarv avers that this defendant offered evidence in the trial in 
the lower court that she was dependent upon her son-in-law, Major 
Eugene M. Foster, of the United States Army, and who occupies the 
said premises with this defendant, and with his wife the daughter of 
this defendant, who (the wife of said Major Foster) also occupies 
said premises; and also an unmarried daughter of defendant occu¬ 
pies said premises with her. My daughter, the said wife of said 
Major Eugene M. Foster, so-testified as above stated; and this de¬ 
fendant is prepared, and expects to offer testimony with same effect 
at the trial of this suit, if deemed pertinent and necessary. 

Eighth. The eighth ground of defense is. That the plaintiff hav¬ 
ing alleged and claimed that said law (Saulsbury Resolution) is 
void, in the following language, to wit: 
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“He (plaintiff) is further advised and therefore avers that said 
Act of Congress is unconstitutional and void 77 

he (said plaintiff) is not entitled to, and can not receive any aid or 
relief from a Court of justice under said Act of Congress (S^ulsbury 
Resolution). 

Ninth. This defendant denies the allegation of the plaintiff in his 
said affidavit that the tenancy of the flat which he (the plaintiff) 
and his said family is now occupying is liable to terminate! on any 
day by a person under whom he occupies the same, and that 
18 such person is in the employ of the United States Government, 
and avers that even if such be the case he has the protection 
the provision of the law (Saulsbury Resolution) for su<[h occu- 
ncy. 

This defendant admits the allegation of the plaintiff in his said 
ffidavit, namely that the said premises sought to be recovered by 
plaintiff from this defendant consists of a lot improved by a dwell¬ 
ing house, and avers that said house has eight rooms, threej on two 
floors and two on the third floor, there being three floors, with a bath¬ 
room on the second floor. 

ANNA HEITMUI^LER. 

Subscribed and sworn to before me this 20th dav of January 1919. 

CHAS. H.’BAUMAN, 

v 

[seal.] Notary Public, j D. C, 

Motion for Judgment. 

Filed January 21, 1919. j 

****** ^ 

Comes now the plaintiff, by his attorney, and moves the Cfaurt for 
judgment for possession of the premises described in the above en¬ 
titled cause, for want of a sufficient affidavit by the defendant. 

WHARTON E. LESTERi, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Monday, March 17, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 


Upon consideration of the demand of defendant filed 
19 herein, for a trial of this cause by a jury, it is ordered tihat said 
demand be, and the same hereby is overruled. Defendant’s 
Attorney thereupon prays an exception which is here noted. 

* * * * * * ^ 
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Come now the parties hereto by their respective Attorneys of 
record; whereupon plaintiff’s motion for judgment for want of a 
sufficient affidavit of defense under Law Rule 19 of this Court is 
argued and submitted. Upon consideration thereof it is ordered that 
said motion be, and the same hereby is granted. Whereupon it is 
considered that the plaintiff herein do have and recover of defend¬ 
ant herein possession of the premises No. 1505 Twenty second (22d) 
Street, Northwest, located in the District of Columbia, and the costs 
of suit, to be taxed by the Clerk, and have execution thereof. 

The defendant by her Attorney in open Court, notes an appeal to 
the Court of Appeals of the District of Columbia and the penalty of 
the bond on said appeal to operate as a supersedeas is hereby fixed 
in the sum of One thousand dollars ($1,000.00). 

Memorandum. 

March 17, 1919.—Supersedeas Bond $1000 approved and filed. 

Assignment of Errors. 

Filed April 17, 1919. 

* * * * * * * 

The Court erred: 

1. In holding that the plaintiff was entitled to maintain 
20 the special proceedings of Landlord, and Tenant instituted 
originally in the Municipal Court. 

2. In holding that the tenancy of the defendant was terminated 
by the notice to quit, a copy of which notice to quit is set forth in 
the record. 

3. In not sustaining the objection of the defendant that said Rule 
19, of the Supreme Court of the District of Columbia was and is un¬ 
constitutional and void. 

4. In not sustaining the objection of the defendant that said Rule 
19, was and is void under the law, namely, under the provisions of 
the Code, D. C., referred to in the affidavits of the defendant, filed in 
the suit. 

5. In not sustaining the objection of the defendant, namely, that 
even if the Supreme Court had authority to pass said Rule 19, yet 
it is not applicable to the facts in the present case, not being an 
action ex contractu. 

6. In not dismissing the proceedings on the motions of the defend¬ 
ant set up in her two affidavits filed in the suit. 

7. In awarding judgment for the plaintiff upon the affidavit of 
the plaintiff. 


• ANNa heitmuller vs. sylvanus stokes. 
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8. In depriving the defendant of a trial by jury she havjng made 
demand for trial by jury. 


9. In holding the Saulsbury Resolution unconstitutional and void. 

CHAPIN BROWN, 

Attorney for Defendant (Appellant). 

Designation of Record. 

Filed April 17, 1919. 

* * * * * * | * 

The Clerk will include in the record on appeal to the Court of 
^ppeals of the District of Columbia: 

All of the papers on file in the case in the Clerk’s office iind all of 
the orders and the judgment of the Court of record, omitting only 
those portions of the transcript of record as are excluded tinder the 
provisions of Rule V of said Court of Appeals. 

CHAPIN BROWN, 

Attorney for the Defendant and Appellant. 

21 Supreme Court of the District of Columbia. ; 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the district of 
Columbia, hereby certify the foregoing pages numbered from 1 to 20, 
both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 62067 at Law, wherein Sylvanus 
Stokes is Plaintiff and Anna Heitmuller is Defendant, as| the same 
remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
25th day of April, 1919. 

[Seal Supreme Court of the District of Columbia.] | 



J. R. YOUNG, 

fjlerk, 

F. E. CUNNINGHAM, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court, No. 
3273. Anna Heitmuller, appellant, vs. Sylvanus Stokes. | Court of 
Appeals, District of Columbia. Filed May 2, 1919. Henry W. 
Hodges, clerk. 
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itt tlj? Court of Appals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1919. 


No. 3273. 


ANNA HEITMULLER, APPELLANT, 

vs. 

SYLVANUS STOKES, APPELLEE. 


BRIEF FOR APPELLANT. 


Statement. 

This is a suit instituted originally in the Municipal 
Court by the appellee (plaintiff below), claimihg to be 
a purchaser of premises, against the appellant (defendant 
below), the tenant of those premises. After tripl in the 
Municipal Court, judgment was rendered for the appel¬ 
lant (defendant below). The appellee (plaintiff) ap¬ 
pealed to the Supreme Court of the District of Columbia 
(Rec., p. 3), and under Rule 19 of that court, filed his 
affidavit alleging that he was a bona fide purchaser of 
said premises which he bought for the occupancy of 
himself and family. That the appella n t (defendant) 
was then occupying, and had occupied the premises 
since September, 1912, under an agreement between 
her and The Washington Loan and Trust Company. 

The appellee (plaintiff) claimed that the said rent 
agreement had been assigned by The Washington Loan 
and Trust Company to New York Real Estate Brokers, 
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and by the latter to the appellee (plaintiff) (Rec., pp. 
4, 5, 6, and 7). 

The appellant (defendant) by way of defense, de¬ 
manded a trial by jury under the provisions of the 
following sections of the Code, D. C., namely: sections 
32, 80 and 1232, and upon the further ground of the 
Constitutional right under the fifth and seventh amend¬ 
ments, and other provisions of the Constitution therein 
mentioned (Rec., p. 8) and upon the further ground 
that said Rule 19, was intended to apply only to actions 
ex contractu, and that this was an action ex delicto; 
and upon the further ground that the Supreme Court of 
the District of Columbia had no legal power or right to 
make such a rule as Rule 19, applicable to actions ex 
delicto. 

The appellant—reserving, and without waiving her 
demand for trial by jury—filed her affidavit of defense 
under said Rule 19, setting up nine separate grounds 
of defense, all of which are relied upon in this court on 
appeal. The appellant (defendant) not only denies in 
her affidavit of defense the right of the appellee (plain¬ 
tiff) to the possession of the property in question, but 
she sets forth her grounds of defense, consisting of facts 
which (the appellant claimed) if submitted to a jury 
would be sufficient, on the merits of the controversy, 
for the jury to find that the plaintiff (appellee) was not 
“a bona fide purchaser for his own occupancy,” and 
thus, find for the appellant (defendant). These facts 
are more specifically referred to in the body of the brief 
under the 6th and 7th assignments of errors (page 12). 

But upon the affidavits the court below reversed the 
judgment of the Municipal Court (which was for the 
appellant), and rendered judgment for the appellee 
(plaintiff); from which judgment the appellant (defend¬ 
ant) appealed to this Court of Appeals. 
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Assignment of Errors (Rec., p. 14). 

The Court erred: 

1. In holding that the plaintiff was entitled tjo main¬ 
tain the special proceedings of landlord and tenant, 
instituted originally in the Municipal Court. 

2. In holding that the tenancy of the defendant was 
terminated by the notice to quit, a copy of which notice 
to quit is set forth in the record. 

3. In not sustaining the objection of the defendant 
that said Rule 19, of the Supreme Court of the District 
of Columbia, was and is unconstitutional and Void. 

4. In not sustaining the objection of the defendant 
that said Rule 19 was and is void under the law; namely, 
under the provisions of the Code, D. C., referred to in 
the affidavits of the defendant, filed in the suit. 

5. In not sustaining the objection of the defendant, 
namely, that even if the Supreme Court had authority 
to pass said Rule 19, yet it is not applicable to the facts 
in the present case, not being an action ex contifactu. 

6. In not dismissing the proceedings on the motions 
of the defendant set up in her two affidavits filed in the 
suit. 

I 

7. In awarding judgment for the plaintiff lipon the 
affidavit of the plaintiff. 

8. In depriving the defendant of a trial by jury, she 
having made demand for trial by jury. 

9. In holding the Saulsbury Resolution unconstitu¬ 
tional and void. 
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ARGUMENT. 

We will first consider assignment of errors No. 1. 

The plaintiff, Sylvanus Stokes, has no right to main¬ 
tain a landlord and tenant proceedings against the 
defendant, Anna Heitmuller, in the Municipal Court of 
the District of Columbia. The plaintiff’s remedy is 
either by a suit in ejectment or by a bill in equity if 
he be remediless at law. This defendant does not 
attempt to determine in advance the proper remedy, 
and reserves the right to present the law and the facts 
to any court where any remedy, whatever, is attempted 
to be pursued, for the purpose of having that court 
advised as to the law as far as the defendant’s counsel 
is able to so advise. It is not attempted here to 
assert or be bound by any assertion that the plaintiff’s 
remedy is either in law or in equity, but in a very analo¬ 
gous case to the one at bar the Supreme Court conclu¬ 
sively decided that the plaintiff’s remedy was not 
su mm ary landlord and tenant proceedings in the court 
of a justice of the peace, now by statute enlarged to the 
Municipal Court. I refer to the case of Willis (appel¬ 
lant) vs. Eastern Trust & Banking Company, 169 U. S., 
303, 42 L. Ed., 754. 

This next above cited case reversed the decision of 
the Court of Appeals of the District of Columbia in the 
(same) case of Eastern Trust & Banking Co. (appellant) 
vs. Willis, 6 App. D. C-, 376. 

The U. S. Supreme Court cited with approval the 
decision of the Supreme Court of the District of Colum¬ 
bia in the case of Jennings vs. Webb, 20 D. C., 317. 

The U. S. Supreme Court in the above cited case of 
Willis vs. Trust Co., at page 310 (L. Ed., 759), speaking 
through Mr. Justice Gray, say: 

“. . . in order to sustain this form of 

proceeding (landlord and tenant), the conven¬ 
tional relation of landlord and tenant must exist, 
or have existed between the parties.” 


And again in the same case, at a previous page (305 
L. Ed., 756), Mr. Justice Gray quotes with approval 
from the case (above) of Jennings vs. Webb, 2j) D. C., 
317, as follows: 

i 

“ ‘In this proceeding, unless he (plaintiff), 
establishes the relation of landlord between him¬ 
self and the defendant, no matter what the form 
of the declaration is, he is not entitled to recover.’ ” 

Further on at page 311 (L. Ed., pages 759 and 760) 
Mr. Justice Gray says: 

“The result is, that the plaintiff is not; entitled 
to maintain this process, but must be left, so far 
as the aid of a court of justice is reqjuisite to 
secure the rights conferred by the mortgage, to 
the appropriate remedy of a writ of ejectment 
or a bill of foreclosure. Comp. St at. D. C., 
Chap. 48, sec. 1; Chap. 55, sec. 10, Hogan vs. 
Kurtz, 94 U. S., 773, 24 L. Ed., 317, Hlughes vs. 
Edwards, 22 U. S., 9 Wheat., 489, 6 L. Ejd., 142.” 

Of course the decision of the U. S. Suprenjie Court 
(in Willis t>s. Trust Co.) declares and settles the law for 
this District, regardless of the decisions of other courts; 
but the decisions of other courts are to the saihe effect. 
The following may be mentioned among others: 

Ray vs. Cotter, 29 Cal., 168. 

Martel vs. Meehan, 63 Cal., 47. 

Allen vs. Smith, 7 Halstead, 228. 

Youngs vs. Freeman, 3 Green, Law N. J., 30. 
Holland vs. Reed, 11 Mo., 606. 

Picet vs. Masterson, 12 Mo., 303. 

Devine vs. Brown, 35 Ala., 596. 

Cummings vs. Kilpatrick, 23 Miss., 106. 
Harrison vs. Middleton, 11 Gratt. (Va.)|, 527. 
Cooper vs. Gambill, 146 Ala., 184. 

Hadley vs. Havens, 24 Vt., 520. 
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Wheeler vs. Wheeler, 77 Yt., 208. 

McMillin vs. McCreary, 54 Pa. St., 230. 
Goodman vs. Latimer, 26 S. C., 208. 

The law passed upon by the U. S. Supreme Court was 
the Act of Congress of July 4 ,1864, sections 680 to 691, 
Revised Statutes of the District of Columbia, and the 
language of that act, and these sections, is practically 
the same as the sections of the Code, D. C. (1218-1236), 
under the head of “Landlord and Tenant.” 

After the decision in the Willis vs. Trust Co. case 
the old law was amended by Congress, so as to make the 
purchaser of real estate under a deed of trust or mortgage 
or execution (fieri facias ) the landlord of the tenant 
where his tenancy began subsequent to the execution 
of the deed of trust or mortgage; but the law was changed 
only to this extent, and was not changed so as to cover 
a case like the one at bar. 

The amendment of the law is embraced in section 
1036 of the Code, D. C., and the change is in the proviso 
of that section. The section (1036) reads as follows: 

“ Estates at Will. —An estate at will is one held 
by the joint will of a lessor and lessee, and which 
may be terminated at any time, as herein other¬ 
wise provided, by either party; and such estate 
shall not exist or be created except by express 
contract. Provided, however, that in case of a 
sale of real estate under mortgage or deed of trust 
or execution , and a conveyance thereof to the pur¬ 
chaser, the grantor in such mortgage or deed of 
trust, execution defendant, or those in possession 
claiming under him, shall be held and construed 
to be tenants at will, except in the case of a tenant 
holding under an unexpired lease for years, in 
writing, antedating the mortgage or deed of 
trust.” 

See, also, section 20 Code, D. C., using same 
language, hereinafter set forth at page 9 
of this brief. 
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It has been suggested, however, that the plaintiff 
was the "assignee of reversion” under section [1234 of 
the Code, D. C.; but this is impossible, as the tenant 
(defendant herein) only held by a monthly tenancy 
agreement, and under any agreement not under seal, 
and section 1234, for "Assignee of Reversion” jrefers to 
and relates solely to leased premises, by a grant, or by 
devised estate, and does not refer or relate to an estate 
created by an agreement for monthly tenancy. The 
agreement of the Washington Loan and Trust Company 
is not under its seal. This proposition is plain (first) 
from a reading of section 1234 itself, which is taken from 
the statute of 32 Henry 8, 34, sec. 1, 2, and relates to 
leases under seal only (Sheets vs. Selden, 2 Wall., 69 
U. S., 177, at 190; 17 L. Ed., 822, at 826); and it is also 
plain (second) that it (section 1234) relates to leases 
under seal or a devise only, when it speaks of (‘assignee 
of reversion,” from the definition of that estate (rever¬ 
sion) in section 1019 of the Code, D. C. The{ language 

of the two sections are as follows: j 

! 

# i 

"Sec. 1019. Reversions. —A reversion is the 
residue of an estate left in the granto)r who has 
conveyed, or in the heirs of the devisor who has 
devised a particular estate less than his; own, and 
which residue returns to his or their possession 
on the expiration of the particular estate. 

"Sec. 1234. Assignee of Reversion. —Tjhe grantee 
or assignee of the reversion of any leased premises 
shall have the same right of action ^gainst the 
lessee, or his personal representative^, heirs, or 
assigns, for rent or for any forfeiture or breach 
of any covenant or condition in the ljease which 
the grantor or assignor might have had; and the 
assignee of the lessee shall have the same rights 
of action against the lessor, his grantee, or assignee 
upon any covenants in the lease which the lessee 
might have had against the lessor.” 
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. The U. S. Supreme Court in construing the language 
in the statute of 32 Henry 8, the same as in section 1234 
(above quoied) in the above cited case of Sheets vs. 
Seldon, 2 Wall., 69 U. S., 177, 17 L. Ed., 822 (at p. 190, 
L. Ed., p. 826), say: 

“It is conceded that at the common law the 
grantee of a reversion could not enter or bring 
ejectment for breach of the covenants of a lease; 
and that the statute of 32 Henry 8, giving the 
right of entry and of action to such grantee, was 
confined to leases under seal. The statute speaks 
of conditions, covenants and agreements, con¬ 
tained in indentures of leases, demises and grants, 
language only applicable to sealed instruments. 
That statute was adopted in Indiana as early 
as 1818, but a law of the state passed in 1843, 
alters its rule, and extends its remedies to all 
leases.” 

It seems conclusive, therefore, that the purchaser of 
real property, occupied by a tenant under a tenancy by 
sufferance or a monthly tenancy from, and as a tenant 
of, the former owner, is in the same position in reference 
to the tenant, as was (formerly) the purchaser of real 
estate under a deed of trust or mortgage sale, or under 
an execution sale; and that until the purchaser (new 
owner) establishes the relation of landlord to the tenant, 
he (the new owner) has no right whatever to avail him¬ 
self of the landlord and tenant proceedings. 

It was suggested in argument that the defect in the 
law as it formerly existed had been remedied by statute 
or in the Code, as hereinbefore set forth. But the remedy 
by amendment as above shown, related solely to a pur¬ 
chaser dr property under, through and by a deed of 
trust or mortgage, and is embodied in sections 1036 of 
the Code and section 20 of the Code. Section 1036 of the 
Code only gave to a purchaser of real estate under a 
mortgage or deed of trust or under an execution of the 
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court as the substituted landlord of the tenant the right 
to avail himself of the landlord and tenant proceedings 
provided for in section 20 of the Code. This is plain 
from a reading of section 1036 of the Code, whjich is as 
supra. 

Section 20 of the Code provides as follows: 

11 Forcible Entry and Detainer. Whenever any 
person shall forcibly enter and detain any build¬ 
ing or inclosed real property, or shall unlawfully, 
but without force, enter and unlawfully and 
forcibly detain the same, or whenever any tenant 
shall unlawfully detain possession of the property 
leased to him, after his tenancy therein has ex¬ 
pired, or any mortgagor or grantor in a mortgage 
or deed of trust to secure a debt, shall unlawfully 
detain the possession of the real property con¬ 
veyed, after a sale thereof under such deed of trust 
or a foreclosure of the mortgage, or any person 
claiming under such mortgagor or grantor, after 
the date of the mortgage or deed of trust, shall 
so detain the same, or a judgment debtor or any 
person claiming under him, since the date of the 
judgment shall so detain possession of real prop¬ 
erty, after a sale thereof under an Execution 
issued on such judgment, it shall be lawful for 
any justice of the peace, on complaint under 
oath by the person aggrieved by said unlawful 
detention, to issue a summons to tte party 
complained of to appear and show chuse why 
judgment should not be given against; him for 
the restitution of the possession.” 

Prior to the decision of the Supreme Coujrt of the 
United States purchasers under deeds of trust, bales, and 
execution sales under the court, were permitted erron¬ 
eously by the Supreme Court of the District of Columbia 
and also the Court of Appeals to bring these landlord 
and tenant proceedings, the times then beidg normal 
and nobody being interested enough to test the question. 
Of course, in normal times, it is not likely that the 
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question of law set forth in this brief, would arise, be¬ 
cause the tenant would probably, under ordinary circum¬ 
stances, attorn to a new owner, and the new owner 
would have no reason not to receive the rent, and the 
relation of landlord and tenant having thereby been 
established, the landlord and tenant proceeding would 
be available as a remedy. But in these abnormal times 
if the new owner accepts rent, he clearly becomes the 
landlord, and has no right to possession unless he is 
“in the employ of, or officially connected with a (any) 
branch of the Government,” as provided in the Saulsbury 
Resolution. And we thus have the plaintiff in the dual 
and inconsistent position of first claiming not' to be 
landlord of the tenant, so as to avoid the necessity of 
being in the Government service, and second of claim¬ 
ing to be the landlord for the purpose of suing—by a 
short cut—for possession; because the suit under this 
particular and special “summary” proceeding must be 
instituted by a landlord of the tenant under the authority 
solely of section 1225 of the Code, D. C., which is as 
follows: 

“Ejectment or Summary Proceedings.—When¬ 
ever a lease for any definite term shall expire, or 
any tenancy shall be terminated by notice as afore¬ 
said, and the tenant shall fail or refuse to sur¬ 
render possession of the leased premises, the 
landlord may bring an action of ejectment to 
recover possession in the Supreme Court of the 
District; or the landlord may bring an action to 
recover possession before a justice of the peace, 
as provided in chapter one, subchapter one, 
aforesaid.” 

The form and the requirements of a notice 
to quit are given below on page 12. 

It having thus been conclusively shown ‘that there 
is no provision of law which authorizes the plaintiff to 
sue the defendant under these summary proceedings, 
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either as the law originally existed; or under anjy amen- 
• datory, supplementary or enabling acts (making certain 
persons stand in the place of, or as substituted land¬ 
lords), it is respectfully submitted that the proceedings 
should be dismissed, and judgment rendered for de¬ 
fendant for costs. 

Nor is there any provision in the Saulsbury Resolution 
which enables or authorizes the plaintiff to sue under 
this summary proceeding. The Saulsbury Resolution 
left the parties free to avail themselves of any proceed¬ 
ing—either at law or in equity—which is applicable to 
their case. The Municipal Court, or justice of the 
peace, where these summary proceedings have to be 
instituted is and are not referred to. The language of 
the Saulsbury Resolution mentions “all remedies at law 
and in equity of the lessor,” and also mentions “judicial 
order, decree or judgment,” implying both law and 
equity jurisdiction, as the case may be, and the remedy 
is applicable. 

Note: Suggestion as to what is the proper court 
proceeding for the plaintiff to avail himself of is here¬ 
after made in this brief. 

Second. The second ground of defense to the plain¬ 
tiff’s claim for possession is (second assignment of 
errors): That the defendant’s tenancy has never been 
terminated (by a proper and legal notice to quit). 
Most of what has been previously said in this brief 
under the first ground of defense, concerning the con¬ 
ventional relation of landlord and tenant, is applicable 
to, and supports this (second) ground of defense; and 
the notice to end the tenancy must under the law come 
jrom the landlord, and the plaintiff must he the landlord, 
if he is to avail himself of these special summary pro¬ 
ceedings. This (relation) the plaintiff in this case— 
both by his notice to quit and by his complaint— 
avoids becoming and assuming, and it he did become 

I 

I 

I 

i 
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(landlord), then his complaint is fatally defective in 
not alleging further and showing that "he is in the 
employ of or officially connected with any branch of the 
Government” (Saulsbury Resolution). 

The notice necessary to end a tenancy by the month 
is specified in section 1219 of the Code, D. C., and 
that section is as follows: 

"Notice to Quit. A tenancy from month to 
month, or from quarter to quarter, may be 
terminated by a thirty days’ notice in writing 
from the landlord to the tenant to quit, said 
notice to expire, in either case, on the day of the 
month from which such tenancy commenced to 
run.” 

A notice from one having no such relation of landlord 
is of no avail. 

Third. The third ground of defense to the plaintiff’s 
claim for possession is (sixth and seventh assignments 
of error): That it is (at least) required by the law 
(Saulsbury Resolution) that the plaintiff allege (and this 
fact being disputed and denied by the defendant, it 
becomes a question of fact, to be proven) that the said 
;■premises are necessarily required by him for his own 
occupancy. For, however much now or recent pur¬ 
chasers (for their own occupation) may try to avoid 
the requirement of alleging and proving that "the prem¬ 
ises are necessarily required,” yet it is impossible to 
eliminate these words and this requirement, where a 
recent purchaser seeks to deprive a tenant of his right 
to the possession of his home. 

In other words the Saulsbury Resolution plainly and 
unmistakably requires an employee of the Government— 
who is now necessarily a war worker—to allege and prove 
“that the premises are necessarily required” by him 
(employee of the Government) “for occupation, etc.” 
This being a plain provision and requirement of the 


law, when an employee of the Government is con¬ 
cerned, it is plain that Congress did not intend to, and 
did not, give to a naked purchaser who is not an eimployee 
of the Government—greater right and privilege than 
an employee of the Government and a “wax: worker” 
was given. Consequently it was uniformly held by the 
judges of the Municipal Court that the law (Saulsbury 
Resolution) provides and required that any purchaser 
must allege and prove “that the premises are neces¬ 
sarily required, etc.” Any other interpretation^! or con¬ 
struction of the Saulsbury Resolution, it is respectfully 
submitted, came from a hurried and cursory reading of 
the Saulsbury Resolution, and’ from a misconception of 
the meaning of the adverb “where,” preceding the words 
“the property has been sold to a bona fide purchaser 
for his own occupancy” (in the Saulsbury Resolution). 
It is impossible to construe this relative adverb “where” 
to mean the same as the preceding conjunction ‘funless,” 
so as to make the sentence read “or unless the property 
has been sold to a bona fide purchaser for his own 
occupancy.” This word “where” is used as a relative 
adverb and relates back tb and refers to and qualifies 
and explains the previous words used in the Saulsbury 
Resolution, namely, “bona fide purchaser for occupa¬ 
tion either by himself;” and in order properly to inter¬ 


pret the Saulsbury Resolution the words of the resolu¬ 
tion, namely, “where the property has been sold to a 
bona fide purchaser for his own occupation,” can be 
transposed so as to follow the previous words “bona 
fide purchaser for occupation either by himself,^ so that 
this part of the Saulsbury Resolution would then read: 

“Unless the tenant has committed waste, or 
(unless he) has been guilty on the premises of 
conduct which constitutes a nuisance or (of) a 
breach of the peace, or (of) other misdemeanor 
or crime, or that the premises are necessarily 
required by a landlord or (by) bona fide pur- 
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chaser for occupation either by himself ( where 
the 'properly has been sold to a bona fide purchaser 
for his own occupation), or (by) his wife, (by his) 
children or (by his) dependents while he is in 
the employ of or officially connected with any 
branch of the Government.” 

The above interpretation of the part in question of 
the Saulsbury Act, gives effect and meaning of and to 
every word of that act, with the exception of the con¬ 
junction “or,” which word is unnecessary if the quali¬ 
fying words “where the property has been sold to a 
bona fide purchaser for his own occupation,” are trans¬ 
posed so as to follow the other words of the Saulsbury 
Resolution, which they evidently refer to, and are 
evidently intended to qualify. But if those (next 
above quoted) words are to be placed or remain at the 
place in the Saulsbury Resolution where they appear in 
the act as passed—although referring to previous words 
of the act—then the conjunction “or” is necessary. 
To give any other interpretation than the above to the 
Salsbury Resolution, would be in effect, and in fact, to 
repeal the requirement (necessarily required) imposed 
on an employee of the Government. This of course can 
not be done by language (subsequent) in the same act. 
The most that can be said of the subsequent language 
used is that it is a “proviso” or in the nature of a pro¬ 
viso, and provisoes must be strictly construed, accord¬ 
ing to the universal rule in the construction of statutes. 

It is hardly necessary to cite any cases authorizing 
the transposing or shifting of words or clauses or sen¬ 
tences of an act, in order to bring out more clearly the 
intention and meaning of the act; or authorizing the 
addition of words evidently omitted as understpod or 
implied—such as done above by the words in parenthe¬ 
sis—such as (unless he), (of), etc., or the omission of an 
unimportant word, such as the conjunction “or,” when 
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the transposition of a clause or sentence dispenses with 
its necessity. That is a well settled principle in the 
interpretation of laws. The case of Pollard v$. Bailey, 
87 U. S., 520, 22 L. Ed., 376, adopts this rui^ of con¬ 
struction, where it is said: 

“The intention of the legislature when properly 
ascertained, must govern in the constriction of 
every statute. For such purpose tlie whole 
statute must be examined. Single sentences and 
single provisions are not to be selected and con¬ 
strued by themselves, but the whole must be 
taken together.” 

See, also, in The Washington Law Reportejr of No¬ 
vember 15, 1918, Vol. 46, No. 46, at page 727, and 
particularly at page 728. 

Sufficient facts were set up by appellant (defendant) 
in her affidavit of defense to entitle her to a jury trial; 
and the lower court erred in awarding judgment for the 
appellee (plaintiff). 

Rule 19 has been sustained on account of its analogy 
or similarity to Rule 73. But Rule 73 has never been 
held to apply to any case except where the matters 
involved are strictly ex contractu (Deans vs. Echols, 2 
App. D. C., 522, 528). The present case is not one 
involving matters ex contractu; there has never been 
any contractual relation between the plaintiff and 
defendant. It is more of the nature of ah action ex 
delicto; a claim that appellant (defendant) was holding 
property without right. Construing the affidavit of the 
defendant liberally, as it must be construed even if it 
involved matters ex contractu (Codington ws. Standard 
Bank, 40 App. D. C., 409, 412, and cases ci^ed), and 
the appellant should have been awarded a trial by jury. 
Giving the narrowest interpretation to the Saulsbury 
Resolution, the plaintiff (appellee) would have tp 
convince the jury that he purchased the property bona 
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fide for “his own occupancy.” Purchasing it for his 
wife, etc., is not enough; that comes under another part 
and provision of the Saulsbury Resolution. It is con¬ 
fidently submitted that the appellant (defendant) has 
set up in her affidavit facts which not only overcome the 
effect of the appellee’s affidavit in this regard, but that 
if submitted to the jury, would justify a finding that 
appellee did not purchase for “his own occupancy.” 
The facts set up in appellant’s (defendant’s) affidavit 
must be considered as true in applying the test (above 
cited cases under 73d rule). (Strauss vs. Hensey, 7 App. 
D. C., 289; Fidelity, etc., Co. vs. U. S., 187 U. S., 315, 
47 L. Ed., 194.) 

What are the facts in the case? 

We ask the court to read them from the record (page 
10), but the following are referred to: 

That a man owning two apartment houses—contain¬ 
ing 50 apartments—and building a third one—claims 
that he is unable to obtain, and has been unable to 
obtain for the past year, and more, any one of these 
apartments for himself and family. The proposition 
so asserted seems unreasonable, and is not sustained 
by the proof, because in fact he is now occupying one 
of these numerous apartments. And not being able, 
as he asserts, to obtain other accommodations, he pur¬ 
chases a house occupied by an army officer (Major 
Eugene M. Foster, U. S. A.), his wife and dependent 
mother-in-law, and invokes the court’s aid in turning 
them out. Without going into details as to the facts, 
it is respectfully submitted, that the Saulsbury Resolu¬ 
tion was intended to, and does prevent, just such at¬ 
tempted evictions. We ask a careful reading by the 
court of appellant’s second ground of defense appearing 
on page 10 of the record, bearing upon the merits of 
the case, and controverted facts, where “further facts are 
set forth. 


17 


Suggested Remedy. 

As to the proper remedy for the plaintiff to pursue, 
attention is (first) called to the language of the U. S. 
Supreme Court in the above cited case of Willis vs. 
Eastern Trust and Banking Co., 169 U. S., 303, where 
Mr. Justice Gray in conclusion says: The plaintiff must 
“be left, so far as the aid of a court of justice is requisite 
to secure the rights conferred by the mortgage, to the 
appropriate remedy of a writ of ejectment or a bill of 
foreclosure.” If it is desirable to make the remedy by 
ejectment “summary” a rule of this court could probably 
be adopted similar to Law Rule 19, and made applicable 
to suits in ejectment. 

If (second) the Saulsbury Resolution confers upon new 
purchasers of premises a new or additional right with¬ 
out providing a remedy, the plaintiff must adopt the 
appropriate remedy at law or in equity as the case may 
be, and if there be no appropriate remedy at law, then 
his relief is in equity. Upon this point in the case of 
Stone vs. Chisholm, 113 U. S., 302, 28 L. Ed., 991, the 
U. S. Supreme Court say: 

(pp. 308, 309 L. Ed., 993). “But we deem it 
unnecessary to consider and decide that question, 
because no special remedy being prescribed by 
statute for enforcing the liability defined by that 
section, from a consideration of its nature and 
the circumstances which are made the conditions 
of it, we are led to the conclusion that the only 
appropriate remedy in the courts of the United 
States is by a suit in equity.” i 

To the same effect is the case of Homer vs. He nnin g, 
93 U. S., 228, L. Ed., 879. | 

The purchaser has to prove his title by introduction 
of his deed in evidence, as well as to offer other proof 
as to the necessity of his having the property, which 
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is just what he is not permitted to do in a landlord and 
tenant proceeding. Rey vs. Cotter, 29 Calif., 168. 

In the next above cited case (Ray vs. Cotter) it is 
said: 

“Hence, before he can recover he must prove 
his purchase from the defendant’s lessor by the 
production of a deed sufficient in law to pass the 
estate, and must prove its execution and delivery; 
or, in other words, he must prove his title, which 
is precisely what he is not allowed to do in this 
form of action” (landlord and tenant proceed¬ 
ing). 

It is a recognized rule of practice in the summary 
proceedings of landlord and tenant ihat no evidence 
as to the title shall be permitted. Congress not having 
provided or authorized any different rule in a case 
where the facts are as in the case at bar, it follows that 
the landlord and tenant proceedings is not the proper 
or appropriate remedy for the plaintiff to pursue. If 
the plaintiff has no complete remedy in the landlord 
and tenant proceedings, or in ejectment, then it would 
seem that his remedy is in equity, under the authority 
of the two U. S. Supreme Court cases next above cited. 

The other points of law and of fact covered by the 
assignments of errors, are sufficiently stated upon the 
record, and are not waived by failure to specifically 
repeat them in this brief. 

We respectfully submit that the judgment should be 
reversed upon the grounds herein stated. 

CHAPIN BROWN, 

C. B. BAUMAN, 

Attorneys for Appellant. 
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SYLVANUS STOKES. 


BRIEF ON BEHALF OF APPELLEE, 


Statement of Facts. 

Suit was instituted in the Municipal Court of the!District 
of Columbia by appellee (hereinafter designated I “plain¬ 
tiff”) to recover possession of premises number 1505 22d 
Street Northwest, in the city of Washington, at that time 
occupied by appellant (hereinafter designated “defendant”) 
as a tenant “by the month.” After trial judgment jwas en¬ 
tered in that court for the defendant, from which plaintiff 
appealed to the Supreme Court of the District of Columbia, 
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where he filed an affidavit in compliance with the provisions 
of law rule numbered 19 of that court, which provide for 
the entry of a judgment for possession in such cases, upon 
the plaintiff filing and serving on the defendant an affidavit 
setting out the grounds upon which he claims possession, 
i unless the defendant shall file an affidavit of defense deny¬ 
ing the right of the plaintiff to the possession of the property 
in question and specifically stating in precise and distinct 
/terms the grounds of defense, which must be such as would, 
if true, be sufficient to defeat plaintiff’s recovery. 

Defendant occupied the premises under an agreement 
dated September 4, 1912, originally entered into by her 
with the Washington Loan and Trust Company, whereby they 
were let to her “by the month. 77 This agreement provided, 
inter alia, that if no default occurred on her part in the ful¬ 
fillment of the terms thereof she should be entitled to not 
less than thirty days 7 written notice to vacate (5). 

This agreement was subsequently assigned by the Wash¬ 
ington Loan and Trust Company to the New York Real 
Estate Brokers (6), to whom defendant paid rent for the 
premises for some months. Under date of October 4, 1918, 
the New York Real Estate Brokers duly assigned the agree¬ 
ment to the plaintiff (6), who thereafter gave the defendant 
due notice to quit. 

Defendant filed an affidavit setting forth the grounds of 
her defense and also filed a written demand for a trial by 
jury. After hearing a motion for judgment, the court en¬ 
tered judgment for the plaintiff for possession of the premises, 
because the grounds of the defense set forth by the defendant 
in her affidavit were insufficient, if true, to defeat plaintiff’s 
recovery. From this judgment defendant appealed to this 
court. 
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Brief and Argument. 


Defendant’s first assignment of error is that plaintiff is 
not entitled to maintain summary proceedings to (obtain 

possession of the property. j 

I 

I 

Plaintiff was a bona fide purchaser of the property] which 
he bought for the occupancy of himself and his family. He 
took title thereto by deed dated October 2, 1918, gnd re¬ 
corded among the land records of the District of Columbia 
on the following day (4). j 

It appears from the record that the legal title; to the 
premises was vested in the plaintiff by deed, and that the 
rent agreement was duly assigned to him in writing. He 
had the fee to the property and all the title of defendant’s 
original landlord. Being the holder of the legal title, and 
the assignee of the rental agreement whereby defendant be¬ 
came tenant, desiring the premises for the occupation of 
himself and family and having given defendant due notice 
to quit, he instituted the suit. The question presented is 
whether or not he may maintain the action. 

Defendant contends that plaintiff did not becpme her 
landlord by acquiring the title to the property and lj>y taking 
the assignment of the rental agreement, and therefore is not 
entitled to the benefit of the statute regulating proceedings 

between landlord and tenant. j 

I 

I 

It is submitted that defendant is estopped from denying 
plaintiff’s right to maintain this suit. She appealed in the 
Municipal Court and submitted to a trial therein without 
proper objection to the capacity of the plaintiff toj maintain 
the suit. She did not claim title to the property in herself, 
but contended, as she now contends, that the assignment of 
the rental agreement was ineffectual to create thle plaintiff 




4 


her landlord without attornment bv her. This in effect was 
claiming title in another than the plaintiff—namely, in the 
New York Real Estate Brokers, to whom she had attorned, 
and who are plaintiff's assignors. 

The Municipal Court is without jurisdiction to try a case 
where title is involved. Section 23 of our Code provides: 

“If upon the trial the defendant pleads title to the 
premises, in himself or in another under whom he 
claims, setting forth the nature of said title, under 
oath, and shall enter into an undertaking, with suffi¬ 
cient surety, to be approved by the justice, to pay all 
intervening damages and costs and reasonable inter¬ 
vening rent for the premises, the justice shall certify 
the proceedings to the Supreme Court of the District 
of Columbia, and the same shall be further continued 
in said court according to its rules.' 7 

Rule 7 of the Municipal Court provides: 

“Every plea of title interposed in a proceeding for 
the recovery of possession of real estate shall be in 
writing under oath, and accompanied by an under¬ 
taking to be approved, within four days thereafter, 
by the court. 77 

Defendant did not avail herself of the provisions of this 
law and did not comply with the requirements of this rule. 
She elected to chance a trial without proper objection to the 
plaintiff’s right to maintain the suit. It was thereafter too 
late for her to make such objection, which objection, when 
made, was not in accordance with the requirements of either 
the statute or the rule. 

The Municipal Court had jurisdiction of the subject-matter 
and of the parties. Had defendant filed a plea of title, 
that court would have been without further jurisdiction, 
except for the purpose of certifying the case to the Supreme 
Court of the District of Columbia. 


The fact that defendant is estopped from denying the right 
of plaintiff to maintain this suit, though believed to bp suffi¬ 
cient to defeat her appeal herein, does not answer thp ques¬ 
tion she attempts to raise, which is one of great and general 
importance in this jurisdiction. j 

It is submitted that the assignee of a landlord may main¬ 
tain summary proceedings to obtain possession of real estate 
without attornment by the tenant. Attornment has long 
since been abolished (4 Anne, ch. 16, sec. 9; 20 Enlg. Law 
& Eq. Rep., 94; Alexander’s British Statutes, 660, 661; 
Funk’s Lessee vs. Kincaid et al., 5 Md., 404). The object 
of summary proceedings is to obtain possession of property 
held by one not entitled to it. It cannot be that the (right of 
possession is dependent upon the consent of the persoiji sought 
to be ejected. This court in Brown vs. Slater, 23 Ajpp., 57, 
said: j 

“It cannot be that an act of Congress provided to 
meet an intolerable evil arising out of dishoijest pur¬ 
pose to maintain the possession of real estate after 
the right of possession has ceased, can be made de¬ 
pendent for its efficacy upon the consent of the 
very person whose dishonesty it was intended to 
obviate.” j 

I 

I 

* I 

Our statute does not provide, in terms, that the “Assignee” 
of a landlord named in a rental agreement may maintin 
summary proceedings, but its meaning is clear, its object 
well known and its interpretation undisputed until now. 
The section of the Code applicable is as follows: j 

Sec. 20. “Whenever any person shall j * * * 

unlawfully detain possession of the property leased 
to him, after his tenancy therein ha$ expired 
* * * it shall be lawful for any justice of the 
peace, on complaint under oath of the person ag¬ 
grieved by said unlawful detention, to issue a sum¬ 
mons to the party complained of,” etc.J (Italics 
supplied.) 

2 1 
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The language used shows an intention not to limit sum¬ 
mary proceedings to the original landlords. It includes 
“the person aggrieved/' 7 who is necessarily the person “en¬ 
titled to the possession of the premises. 77 This law, or one 
similar to it, has teen in effect in this jurisdiction since 1864, 
when Congress passed the act found in the Revised Statutes 
of the United States relating to the District of Columbia, 
§ 684 of which reads as follows: 

“When forcible entry is made, or when a peaceable 
entry is made and the possession unlawfully held by 
force, or when possession is held without right, after 
the estate is determined by the terms of the lease by 
its own limitation, or by notice to quit, or otherwise, 
on written complaint on oath of the person entitled 
to the premises , to a justice of the peace, charging 
such forcible entry or detainer of real estate, a sum¬ 
mons may be issued to a proper officer, commanding 
the person complained of to appear and show cause 
why judgment should not be rendered against him. 77 
(Italics supplied.) 

The Supreme Court of the District of Columbia recognized 
the necessity of an early interpretation and application of 
this new enactment, and shortly after its passage, in Spalding 
vs. Hall, 6 I). C., 124, proceeded to interpret it. Able law¬ 
yers appeared on each side. Their standing indicates that 
the case was properly presented. The court, probably be¬ 
cause of the importance of having the then new law inter¬ 
preted for the guidance of parties, said, among other things, 
p. 129: 

“One other question of some importance is raised 
in this case, as to what person or persons are entitled 
to resort to this summary proceeding to recover the 
possession of real estate. The first section uses the 
words ‘landlord and tenant, 7 but the second section 
drops the word ‘landlord 7 and says, ‘on written com¬ 
plaint on oath of the person entitled to the premises / 
application may be made, &c. If this language be 
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understood in its broadest acceptation, it would seem 
to imply that any one who had a legal title to the 
premises held by the tenant, might institute this 
summary proceeding to recover possession, Whether 
that title was derived from the actual landlord, or 
from some other source. Obviously, that cainnot be 
the intent and meaning of this language; fbr, if so, 
it would at once subvert the common law action of 
ejectment, and substitute this summary proceeding in 
its place. The use of the words 'person entitled to 
the premises/ instead of the word ‘landlord’ as in 
the first section, evinces an intention on th^ part of 
the legislature to extend this summary remedy beyond 
the actual lessor or landlord. 

“The true intent and meaning of the legislature was 
(I think) to extend this remedy to all persions who, 
by the act of the lessor or by operation of law, are 
placed in the same relations to the tenaiit as the 
original lessor, to wit, the grantees or assignees, de¬ 
visees and heirs-at-law of the lessor.” I 

I 

This opinion has been held to be the law in thi^ jurisdic¬ 
tion ever since it was rendered, and has been followed in in¬ 
numerable cases before justices of the peace, in the Municipal 
Court and in the Supreme Court of the District. Section 20 
of our Code is practically the same as section 684 Rl. S. D. C., 
quoted. The Code differs in some respects from the former 
law, changes having been made to cover other conditions. It 
is submitted that no change was made in the meaning of the 
law on the question now presented. 

The interpretation so given the law quoted beckme a set¬ 
tled legal principle governing the right to recover and the 
method of obtaining possession of real estate when unlaw¬ 
fully held in this District. It settled the law directly ap¬ 
plicable to the title to property, or to be more exact, to the 
completion of the title of property, by obtaining possession. 
The decision has been acquiesced in until now. A rule of 
property which has stood for more than half a century 
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is not lightly to be overthrown. Titles to real estate have 
been taken, the title to the real estate in question was 
taken, upon the faith of that decision. 

Upon questions of practice this court will not be disposed to 
question under any circumstances a decision of the General 
Term. Hutchins vs. Maneely, 11 D. C. App., 88; Overland 
Motor Co. vs. Alexander, 43 App. D. C., 282; Ambrose vs. 
Brown, 42 App. D. C., 33. 

The former statute provided that the complaint should be 
“on oath of tire person entitled to the premises’' * * *. The 
provisions of the present statute is that the complaint shall 
be ‘‘under oath, by the person aggrieved by said unlawful 
detention. 77 Each specifies the conditions under which sum¬ 
mary proceedings shall be instituted, and refers, in the one 
case to the person “entitled,” in the other, to the person “ag¬ 
grieved.” It would seem that no distinction can be made 
between the two statutes on this point. It cannot be that 
Congress intended in the one case to allow “the person en¬ 
titled to the premises’ 7 to recover possession, whether the orig¬ 
inal landlord, or a purchaser from him, or the assignee of the 
nominal or other landlord, and by the subsequent law to 
limit the “one aggrieved by 7 ' the unlawful detention to the 
original landlord. If the two acts can be construed to have 
the same meaning and application, they should be. Every 
one will concede that the law should be interpreted as in the 
past if it can be. 

To hold that a landlord may not assign his interest under 
a rental agreement, to become wholly effective, would place 
a restraint on the power of alienation. Restraints against 
alienation are against public policy. The tendency of legis¬ 
lation is to favor alienation and assignments. Sec. 433 of 
the Code authorizes the assignment of all non-negotiable writ¬ 
ten agreements for the payment of money, which would in¬ 
clude the rental agreements, as far as they relate to the collec- 
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tion or payment of rent. An anomolous conditipn would be 
presented if the assignment is good for one purpose, yet not 
good for another; good for rent, but not good for the recovery 
of possession, yet good for that purpose if once the tenant con¬ 
sents (attorns), by paying rent or otherwise. Certainly a 
rental agreement may be assigned by a landlord so as to 
divest all his interest, independent of any question whether 
such disposition of his entire interest would confer on the 
assignee the relation of landlord to the tenant. 

It is further to be noted that the defendant; in and by 
the terms of her lease (Rec., pp. 4-5), recognizes! and assents 
to the assignment thereof, to be effective as against herself. 
She stipulates that she “will not sublet or assign the said 
premises or carry on any business therein, except that of 
dwelling, without the written consent of the said lessor, its 
successors, or assignsthat, upon her failure to comply with 
its terms, the “lessor, its successors and assign^, shall and 
may proceed to recover possession of said premises under and 
by virtue of a seven-days’ summons as provided by lawand 
that, though there should be no default on her part, she shall 
be entitled to not less than thirty days’ notice in writing to • 
vacate, and “the said lessor, its successors and assigns, shall 
be entitled to the same notice from the lessee, should she 
desire to vacate the aforesaid house and premises.” She at¬ 
torns, in advance, in writing and over her signature, to the 
successors and assigns of her lessor. 

Undoubtedly the conventional relation of landlord and 
tenant must exist before summary proceedings may be in¬ 
voked. In many States statutes provide that (his remedy 
may be had by landlords, their heirs, personal! representa¬ 
tives and assigns. Our statute does not in terms | include the 
“assigns,” of the original landlord, but as above pointed out 
employs language which the court, of which this court is the 
successor, held to be equivalent thereto, by a decision which 
it is now for the first time sought to be challenged, after the 
lapse of more than half a century. 
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Section 1234 of our Code provides: 

“Assignee of Reversion .—The grantee or assignee 

of the reversion of any leased premises shall have the 

same right of action against the lessee, his personal 

representatives, heirs or assigns, for rent or for any 

forfeiture or breach of anv covenant or condition in 

«/ 

the lease which the grantor or assignor may have had; 
and the assignee of the lessee shall have the same 
rights, of action against the lessor, his grantee or 
assignee, upon any covenant in the lease which the 
lessee may have had against the lessor.” 

Under this section assignees of the reversion may main¬ 
tain summary proceedings. The affidavits show that the 
appellee acquired by deed and by assignment all the out¬ 
standing title to the property, by a deed conveying the fee 
and by an assignment of the rental agreement. These con- 
vevances include anv reversion that may have existed in the 

%j «/ 

original landlord of the appellee, whether it was owner or 
agent of the owner. As plaintiff holds the fee, he necessarily 
holds all outstanding reversions, if any there were. 

Even independently of section 1234 of the Code, 4 Anne, 
ch. 16, sec. 9, contained in Alexander’s Brit. Statutes in 
force here, p. 427, star, p. 324, which will also be found at 
p. 496, sec. 31, of Abert’s Compiled Statutes, would seem to 
be conclusive of the defendant’s contention that attornment 
by her was necessary to create the relation between the plain¬ 
tiff and herself necessary to the maintenance of the present 
proceeding. It provides that “All grants or conveyances 
thereafter to be made, by fine or otherwise, of any manors 
or rents, or of the reversion or remainder of any messuages or 
lands, shall be good and effectual, to all intents and purposes, 
without any attornment of the tenants of any such manors, 
or of the land out of which such rent shall be issuing, or of 
the particular tenants upon whose particular estates any 
such reversions or remainders shall and may be expectant or 
depending, as if their attornment had been had and made.” 
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Appellant’s claim is unlike that of appellant in iVillis vs. 
Trust Co., 169 U. S., 303, stressed in her brief, h'is claim 
being that, being merely a mortgagor in possession after de¬ 
fault, he was never a tenant of the mortgagee. She never 
had any relation to the property except that of tenant, and 
her claim is, simply, that, although confessedly a tenant, she 
is not the tenant of one who has become the purchaser of the 
property of which she is a tenant and the assigneje of her 
lease, because she has never attorned or paid rent to him; a 
proposition untenable, we submit, both because of 1 4 Anne, 
ch. 16, sec. 9, abolishing attornment and placing the tenant 
and the new owner in the same relation to each other as 
though it had been made, and because, as above pointed out, 
in and by her lease she recognizes and contracts with the 
successors or assigns of her lessor quite as fully as! with her 
lessor itself. I 

If not tenant of the purchaser of the property and of the 
assignee of the lease, whose tenant is she? Not of the owner 
of the property, or of her lessor, who have vested; all their 
right, title, estate and interest in it in the appellee,' and who 
alone is her landlord unless in some unexplained; way she 
has acquired some other relation to the property than that 
of tenant under her lease. I 

It is contended that the Supreme Court of the United 
States, in Sheets vs. Selden, 2 Wall., 180, held thit the law 
from which § 1234 of our Code is stated to have been doubt¬ 
less derived related only to instruments under seal; and that 
the rental agreement under consideration is not under seal. 
A complete answer is that, though the section of; the Code 
mentioned may be derived from the act referred |to in that 
case, the language is not the same. i 

In Sheets vs. Selden the Supreme Court concedes that 
under 32 Henry VIII, ch. 28, the grantee of a; reversion 
could enter or bring ejectment only when the lea^e was un¬ 
der seal, but, in terms, based that contention on thfe fact that 
that statute referred, only to conditions, covenants land agree- 
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ments “contained in indentures of leases, demises and 
grants/ 7 the term indentures being applicable only to sealed 
instruments; but, notwithstanding that contention, the court 
overruled the one contention in that case which is made 
here, on the ground that the Indiana statute extended the 
remedies given by 32 Henrv VIII, ch. 28, to all leases. If it be 
true, as stated, that our section 1234 “is taken from the statute 
of 32 Henry VIII, p. 34, secs. 1, 2, 77 it nevertheless omits the 
word “indentures, 77 the employment of which word in the 
statute of 32 Henry VIII was the sole ground for confining 
the remedies given by it to leases under seal. It provides 
that the grantee or assignee of the reversion “of any leased 
premises, 77 whether the lease be under seal or not, shall have 
the same right of action, etc., which the grantor or assignor 
might have had. 


The original landlord, The Washington Loan and Trust 
Company, rented the premises to the defendant either as an 
owner, or as an agent of the owner. If it rented as an owmer, 
then the averment in his affidavit that plaintiff is “a bona fide 
purchaser of said premises 77 is sufficient, in these proceedings, 
to show’ that all the title to the real estate, including any 
reversion, is now’ vested in him. If the company rented the 
premises as an agent for the owner the assignment is suffi¬ 
cient. 

It will not be contended that the property of a lessor can¬ 
not be aliened without the consent of the lessee. It can be 
aliened by the voluntary act of the lessor, and it can be taken 
by process of law. It would be a novel proposition to sav 
that a landlord may voluntarily alienate his interests under 
a rental agreement, or that such interests may be taken by 
process of law’, but that the tenant is not bound to recognize 
such alienation, whether voluntary or involuntary. All 
others must recognize such alienation; why not the tenant? 






In Barton vs. Learned, 26 Vt., 196, “the person who is 
entitled to the possession, 7 ' was held to include an assignee of 
the rental contract. It cannot be seriously contended that 
Congress intended to limit the operation of the law as lit now 
appears in our Code. On the contrary it appears thajt Con¬ 
gress intended to enlarge it to include not only whjat was 
included in the old law, but other conditions. I 

Taylor on Landlord and Tenant, sections 425 and 7*^0, and 
notes to 720 will assist in the proper interpretation of our 
law. I 

“Sec. 425. The rights and liabilities of thejrespec- 
tive parties to a lease * * * are not confined to 

the immediate parties thereto, but will be fojund to 
attach to all persons, to whom the estate may be trans¬ 
ferred, or who may succeed to the possession! of the 
premises, either as landlords or tenants. Thi$ result 
follows as a necessary consequence of that privity of 
estate which we have seen is incident to the Relation 
of landlord and tenant, and which carries witjh it all 
these obligations which the original parties j agreed 
should attach to and continue to regulate that re¬ 
lation. 77 i 

“Sec. 720. When proceedings lie. * *j * It 
applies, however, in favor of assignees of the reyersion, 
as well as of the lease, for they succeed to all thje rights 
of the original landlord. 77 * * * 

The note to this section collects numerous authorities. The 
subject is also discussed in Tiffany on Landlord and Tenant, 
§ 273. j 

The question is momentous. A change in the interpreta¬ 
tion of the law would be disastrous, and would paralyze real 
estate transfers until relief could be had from Congress. An 
owner of rented real estate could not sell it without the con- 

I 

sent of his tenant. Under present conditions probably few 
tenants would consent. Alienation of property would be un¬ 
warrantably restricted. It is a matter of common knowledge 
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that a large majority of the dwelling houses in the District 
of Columbia are under rental. It is also matter of common 
knowledge that the large majority of those under rental 
are rented under '‘monthly agreements”, and that a very 
large majority of rented houses are rented by agents, in their 
own names, rather than in the names of the owners. The 
result of a decision holding that an agent could not effectively 
transfer an unsealed, monthly rental agreement would 
doubtless affect a very large majority of the tenancies exist¬ 
ing in this District. Property rented by agents and property 
rented by owners would both be affected. If an owner of 
real estate sold it, the tenant, by refusing to recognize the 
purchaser as his landlord, could refuse to pay rent and re¬ 
quire the new owner to proceed by ejectment or otherwise. 
An owner of rented real estate could not change rental agents 
unless the tenants were pleased to recognize the new agent 
as his landlord. The latter cannot displace his agent and 
collect his own rents if an assignment of the agreement will 
be ineffective. If an assignment is insufficient to enable the 
owner or assignee to maintain summary proceedings, it is 
difficult to see how it can be sufficient to enable him to en¬ 
force any of its conditions, including the payment of rent. 
The Salisbury resolution has some bearing on this case, for 
it excepts from its operation a bona fide purchaser for 
his own occupancy. The Supreme Court of the District of 
Columbia has held that if such purchaser accepts rent he 
therebv becomes a landlord and can recover only if he is in 
Government employ and necessarily requires the property 
for his own use. That court has also held that only such 
purchasers may give notice to quit. If the purchaser does not 
become a landlord by virtue of the assigned rental agreement, 
or by yirtue of taking a fee-simple title to the property, or 
by both, he cannot give such notice, and the exception in the 
Salisbury Act in favor of a bona fide purchaser is not an ex¬ 
ception. If it be necessary for a tenant to acknowledge 
the purchaser or the assignee of a rental agreement, by the 
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payment of rent- or otherwise, before the purchaser ot as-. 
signee becomes a landlord, then the now obsolete doctrine of 
attornment is revived. 

These comments are made principally to show howj un¬ 
fortunate it would be to disturb a decision of the then highest 
court, which has been followed for fifty-five years, and may 
be said to have become a rule of property. It cannqt be 
known how often the question has been raised'and decided. 
There are no reported decisions other than the one dited, 
but if the law be as appellant claims, thousands of judgments 
in this District have been erroneous, many of them in! Su¬ 
preme Court, and a still larger number by justices of! the 
peace and the Municipal Court, in which latter court piore » 
than 167,000 landlord and tenant cases have been instituted 
since that court was organized, as appears by the number 
given this case in that court (1). 

The case of Willis vs. Eastern Trust and Banking!Co., 

169 U. S., 303, held that the conventional relation of ldnd- 
lord and tenant must exist before these summary proceed¬ 
ings could be invoked. In that case it was held that a ifiort- 
gagor of property was not a tenant. The relation of landlord 
and tenant was not contemplated by the mortgagor or the 
mortgagee. The former was never a tenant to any onej In 
the instant case the defendant is concededly a tenant. !The 
conventional relation of landlord and tenant did exist with re¬ 
gard to the property in question, and the question is, n|ot if 
such relation existed, not if defendant is a tenant, bjit is 
plaintiff in such position that he may avail himself oic the 
remedy afforded landlords? 

In the last cited case the Supreme Court concluded that 
the law then under consideration was probably copied |rom 
Massachusetts statutes and said: 

“This being so, the known and settled construction 
which those statutes had received in Massachusetts 
before the original enactment of the act of Congress 
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must be considered as having been adopted by Con¬ 
gress with the text thus expounded. 77 

Several Massachusetts cases decided before 1864 are au¬ 
thority for the statement that, the relation of landlord and 
tenant being once established by convention, a purchaser 
from the landlord, after giving notice to the tenant or his 
assigns, if notice is necessary, may lawfully proceed under the 
Massachusetts statutes providing summary proceedings in 
cases between landlord and tenant ; and these decisions are 
not inconsistent with the decision in Willis vs. Eastern Trust 
and Banking Company, or with any authority therein cited, 
because the only question decided by that case relates to the 
situation of mortgagor and mortgagee and not to that of a 
tenant who is sued by a purchaser or assignee claiming under 
the landlord. 

Benedict vs. Morse, 51 Mass., 9 Metcalf, 223-227. 
Howard vs. Merriam, 59 Mass., 5 Cushing, 563. 
Hayden vs. Ahern, 75 Mass., 9 Gray, 438. 


In Benedict vs. Morse, supra, the defendant was a tenant 
at will, paying rent to certain trustees who had the right of 
possession and power of sale of the property in question, 
until the survivors of said trustees sold and conveyed the 
property to one of the plaintiffs, who conveyed a one-half 
interest to the other plaintiff. The plaintiffs did not receive 
or demand any rent, but began summary proceedings for 
possession after notice. The tenant made several defenses, 
one of which was that he was entitled to three months 7 
notice, it was held that the sale by his landlord (the trus¬ 
tees) terminated his tenancy, and that the plaintiffs, being 
the persons entitled to the possession by virtue of their pur¬ 
chase, could maintain the action without previous notice. 

In the Howard vs. Merriam, supra , the defendant was 
originally a tenant under a parol agreement of one Goodrich, 
who conveyed the property to the plaintiff without having 
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accepted rent, gave the defendant written notice to quit 
forthwith and was held entitled to recover possession. 

Chief Justice Shaw, who delivered the opinion in that case, 
reviewed all previous reported Massachusetts cases Rear¬ 
ing on the matter and the several acts of the legislature' are 
referred to and commented on by him. The text of I the 
statute in force (ch. 104, sec. 2) is quoted at page 507. j He 
considered and decided the question as to who was entitled 
to have the summary process as plaintiff, and held that 
either the original landlord or his assignee or grantee I was 
entitled to such process. He further said: 

“In case of alienation, therefore, though there is no 
relation of landlord and tenant between the lienee land 
the tenant at will (the alienation having terminated 
the tenancy), yet this process may be maintainjed.” 
583-584. i 


The reason is that the statute provided that the person en¬ 
titled to the premises may be restored to the possession. |The 
opinion is a very satisfactory and learned discussion ori the 
scope of the summary proceedings now in question. 

Hayden vs. Ahern, supra, is the case of a purchaser suing 
a tenant of the former owner with whom he had not estab¬ 
lished by direct contract, by or assignment from the former 
owner of any lease, the relation of landlord and tenant. jThe 
court said: 

“This appears to be a clear case. The defendant 
was tenant at will (by parol agreement) to White. 
White conveyed in fee to Whiting, which had the 
effect of terminating the tenancy. Whiting hacj the 
fee and full right of possession, and if the defendant 
continued in possession it was as his tenant at will. 
By the conveyancing in fee by Whiting to the plain¬ 
tiff the tenancy at will of the defendant was termi¬ 
nated, and plaintiff had the right to enter. H^ did 
enter and, defendant having refused to surrender, he 
began this process, which he had a right to do. 77 j 
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In the above cases there was no assignment to the plaintiff 
of any lease. In the case at bar there is such an assignment 
from the original landlord to the New York Brokers’ Asso¬ 
ciation, and by the latter to the plaintiff, and it is submitted, 
the plaintiff had a right to this process against the defendant 
as such assignee, both as a legal proposition and under the 
plain terms of the lease, having given the defendant due 
notice to quit, in addition to his right to maintain the ac¬ 
tion as the “person aggrieved” or as the “person entitled” to 
the possession. 

2 . 

Defendant’s second assignment of errors cannot avail her 
if plaintiff is entitled to maintain summary proceedings for 
the possession of the premises. Plaintiff’s affidavit is sufficient 
in form, and whether or not it is from the proper person will 
be decided under the first assignment. 

Assignments of Error 3, 4, 5, 6, 8. 

These assignments relate to the validity of Rule 19 of the 
Supreme Court of the District of Columbia and the sufficiency 
of the defendant’s affidavit of defense. 

The plaintiff claims the right to possession of the premises, 
avers that he bona fide bought them for the occupancy of 
himself and family; that he took title thereto by deed duly 
recorded; that defendant occupied them under a “monthly 
agreement” which was duly assigned- to him; that his object 
in purchasing the property was to obtain a home; that the 
premises he had formerly occupied as a tenant had been 
taken bv the United States Government for “War Workers;” 
that he was wholly unable to rent premises in which to live; 
that he went to a hotel for a number of weeks, his wife going 
out of the city temporarily to reside with a married daughter; 
that he and his wife are now residing in an apartment which 
was sublet to him temporarily under an agreement to sur¬ 
render to his lessor upon her return to the city, which re- 
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turn was imminent; that he had no other premises and kpew 
of none he could obtain in which to reside, and that he was 
in immediate need of the property for his own occupancy. 

Plaintiff shows that he bought the property for his own 
occupancy and is therefore within the exception in the 
“Saulsbury Resolution.” He also states facts showingj his 
need for the premises. His allegations have not been and 
cannot be successfully controverted. Defendant’s attorney 
apparently thinks it necessary for plaintiff to plead that he 
“necessarily requires” the premises. No such averment or 
proof is necessary by a bona fide purchaser for his own oc¬ 
cupancy. By a landlord in the employ of the Government, 
that would be a matter of proof, not of pleading. No plead¬ 
ings are required in the Municipal Court except those pro¬ 
vided by rules promulgated for that court. Section 32 of 
our Code provides that the practice and forms of proceeding 
in trials in the Municipal Court shall be governed by rules 
of the Supreme Court of this District. That court promul¬ 
gated a form to be used in summary proceedings (Formj No. 
4, Rules of the Municipal Court), which was followed by 
plaintiff. No other form of complaint has been promulgated 
for use in such proceedings. Counsel for appellant ijs in 
error in saying the judges of the Municipal Court have uni¬ 
formly held that the “Saulsbury Resolution” provides (and 
requires any purchaser to allege or prove that the premises 
are necessarily required, nor is there any warrant in law 1 for 
such a holding. 

Section 1219 of the District of Columbia Code reads: 

I 

' 

“A tenancy from month to month, or from qukler 
to quarter, may be terminated by a thirty-days’ notice 
in writing from the landlord to the tenant to quit, or 
by such a notice from the tenant to the landlord 
of his intention to quit, said notice to expird, in 
either case, on the day of the month from which such 
tenancy commenced to run.” 
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Section 1225 of the Code reads: 

“Whenever a lease for any definite term shall ex- 
pire, or any tenancy shall be terminated by notice as 
aforesaid, and the tenant shall fail or refuse to sur¬ 
render possession of the leased premises, the landlord 
may bring an action of ejectment to recover posses¬ 
sion in the Supreme Court of the District ; or the land¬ 
lord may bring an action to recover possession before 
a justice of the peace, as provided in chapter one, 
subchapter one, as aforesaid." 

The Word “landlord" is used in sections 1219 and 1225 
but is not used in section 20. It is conceded that an existing 
tenancy must be terminated before summary proceedings 
may be maintained; therefore the questions are whether or 
not the appellant, giving notice of his purchase of the real 
estate for his own occupancy and of the assignment to him 
of the existing agreement under which appellee occupied the 
premises, did terminate the tenancy by appropriate notice, 
and if he may maintain summary proceedings to obtain 
possession. 

The defendant's affidavit does not meet the requirements 
of the rule of court. She had no affirmative defense, but at¬ 
tempted to dispute matters of which she could have no knowl¬ 
edge. We have the positive averments of the plaintiff, suffi¬ 
cient, unless he be unable to maintain the proceeding, to 
entitle him to judgment. 

Defendant contends that said rule 19 is void and uncon¬ 
stitutional. It is a most important and desirable rule, of 
equal importance with rule 73 of that court. No good rea¬ 
son can be given why a defendant in summary proceedings 
should be permitted to avail himself of the delay afforded by 
an appeal, if he is unable to state a defense under oath. This 
is all that is required. The same arguments, sufficient to 
establish the validity of the 73d rule of that court, are ap¬ 
plicable here. No distinction can be made. The opinion 
of this court in Cropley vs. Vogeler, 2 App. D. C., 28, is con- 
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elusive on this proposition. This court has sustained the 
validity of rule 19. 

Maxwell vs. Brayshaw, 47 W. L. R., 342. 


The ninth and last assignment of error relates to th^ con¬ 
stitutionality of the joint resolution of May 31, 1918j com¬ 
monly known as the Salisbury resolution. If, as we contend 
and was held by the court below, the appellant’s affidavit of 
defense was insufficient, the question is not involved ih this 
case, and we should be justified in following the example of 
counsel for the appellant in not submitting any argument 
concerning it. 

The affidavit of defense, it is true, alleges that "the plain¬ 
tiff is not a bona fide purchaser for his own occupancy!; but, 
not resting upon that statement, which at most was aj state¬ 
ment of a conclusion concerning which she neither |could 
have had nor professes to have any personal knowledge she 
modifies it by stating that “some of the facts” tending to 
prove the same, and which facts alone, except others staged to 
be of a similar character and not disclosed, the affidavit!states 
she expects to prove at the trial. These facts are in substance 
only that the plaintiff is a person of large property interests, 
that within a year he had sold an apartment house tjo the 
United States Government, that he owns two others and is 
building a third, that he is now occupying an apartment in 
one of these apartment houses, and that the premises sought 
to be recovered in the action are not fitted for occupancy by 
a person of the plaintiff’s financial means and social station, 
etc.; which facts, the only ones as stated which the appellee 
claims that she expects to prove, are altogether insufficient to 
traverse the direct and specific allegations of the plaintiff’s 
affidavit that he is a bona fide purchaser of the premises, 
that he bought them for the occupancy of himself andj fam¬ 
ily, that his occupancy of the apartment referred to ip the 


